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Transitional Phases of 


Contemporary Jurisprudence 


HE term “Jurisprudence,” as 
here used, includes the two 


definitions: 
1. The Science or Philoso- 


| phy of the Law, and 


2. The System of Laws that has 
been developed in our country. 

The term “transitional” is used as 
the equivalent of the phrase, “in the 


' process of change.” 
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Obviously, the subject of this paper 
is of such broad scope that it can only 
be treated in a sketchy or illustrative 
way in the time it may properly oc- 
cupy on your program. 

The Philosophy of the Law, so im- 
portant as the leveling influence in 
modern Jurisprudence, is of ancient 
derivation. Dealing, as it does, with 
the fundamental principles of Equity, 
Truth and Justice, of which it so 
largely consists, its transitory fea- 
tures are few. It may be accepted as 
a general statement that changes in 
the Philosophy of the Law occur only 
where developments in the sciences 
reveal new truths or old errors. In- 
teresting support of this statement is 
found in a comparison of codes or 
dogma of early law givers and dicta- 
tors with that which constitutes the 
philosophy of present day law. Sub- 
ject matter and data for such com- 
parison are afforded by the Command- 
ments and Ordinances of Moses, Chap- 
ters 20 to 23, inclusive, of Exodus. 
Those chapters of the Old Testament, 
of date presumably in the Fifteenth 
Century, B. C., contain much that has 
become obsolete and a great deal that 
has remained permanent. In the New 
Testament, St. Paul’s Epistles furnish 
additional, though less vivid, compari- 
sons, as does also the Sermon on the 
Mount. If you are not a strict funda- 
mentalist in biblical matters, you will 
hold that what has become obsolete is 
that which was initially unsound. 


* Address delivered before the South 
Dakota Bar Association August 28, 
1929. Reprinted by author’s permission. 


By O. W. DYNES 


of the Chicago Bar 


If you are an antiquarian or a stu- 
dent of Evolution in the Law, in pro- 
fane as well as in sacred history, you 
have made comparisons with the In- 
stitutes of Justinian and with such 
later works as “Historical Jurispru- 
dence,” by Vinogradoff, and the Eng- 
lish Text Writers in whose works can 
be traced the fading influence of the 
Dictator in Government from the 
reign of King John, of Runny Meade 
fame, to the incident of the Boston 
Tea Party. 

Suffice it to say the changes in the 
Philosophy of the Law have been logi- 
cal, very gradual and have ranged 
over a period of time co-extensive 
with our civilization. They have been 
mainly evolutionary and the few that 
are modern are those related to mod- 
ern scientific discoveries that have 
brought to light new truths or new 
principles applicable to _ electrical 
force, chemical action or mechanical 
invention. 

Let us now turn to a consideration 
of that division of our Jurisprudence 
wherein the practicing lawyer and the 
jurist are confronting modern transi- 
tional features that are numerous, 
novel and radical. In our system of 
governing laws we have the activities 
of congress, state legislatures and the 
various boards and commissions that 
exercise delegated legislative author- 
ity, including, also city councils. 

At no comparable time in the his- 
tory of our country have new laws and 
regulations from those sources ap- 
peared or have old ones been thereby 
modified or abrogated to an extent 
comparable with what has transpired 
in the last quarter of a century. Our 
predecessors in the nineteenth century 
and earlier helped to man the Ship of 
State on a less adventurous sea and 
a better charted course. Man-made 
laws are now being more or less has- 
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tily offered to meet contemporaneous, 
novel conditions in an era when novel 
conditions are many and are rapidly 
increasing. 

Recently, in speaking of the causes 
of the lack of proper respect for law 
in this country at this time, a mem- 
ber of the American Bar Association’s 
Crime Commission said: Another 
cause is “the stupid increase in the 
number of our laws which, by the 
force of multiplicity alone, have in- 
creased the sum total of crimes.” 

However, little evidence of instabil- 
ity or fickleness in our System of 
Laws is inferable from this. It is but 
the earnest effort of legislative bodies 
and their subsidiaries, that exercise 
delegated legislative authority, to ad- 
just our System of Laws in various 
of its details, to meet and govern so- 
cial, political and economic transition- 
al conditions. 

Without attempting to catalogue the 
many important social, political and 
economic changes of the last half cen- 
tury, it may serve aun illustrative pur- 
pose to allude here to a few. Con- 
spicuous among the conditions that 
are mainly involved in what we regard 
as the “Changing World” are the fol- 
lowing: 

The change in the matter of air 
rights, including transportation 
through the air of persons and prop- 
erty and transmission of sound, by 
methods recently discovered and de- 
veloped. Some of us here today have 
observed the changes in transporta- 
tion, from the yoke of oxen, by vari- 
ous intermediate steps, to the multi- 
motored aeroplane and dirigible; the 
change in the means of communica- 
tion, from the stage coach mail to 
the ether wave; in construction, from 
the arch and keystone of Archimedes, 
that remained until recently un- 
changed, to the sixty story steel frame 
office building that today carries the 
masonry instead of being supported 
by it; in your harvesting machinery, 
from the cradle and straw band to the 
tractor drawn combination machine 
that cuts, threshes and sacks the 
wheat in one continuous operation; in 
the ocean vessel, from the wind pro- 
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pelled wooden ship to the turbined 
steel freighter and the passenger ves- 
sels that beggar description; in pub- 
lic highways, from the wagon track 
on the turf to the reinforced, four 
lane, concrete drives over which 
freight is transported at forty miles 
an hour and passengers faster; in 
homes, from the well, the wood stove 
and the oil lamp to dwellings equipped 
with the art of the plumber, the steam 
fitter and electrician, to which may be 
added the automatic oil burner, the 
telephone, the radio and the service 
of the mail carrier; in vehicle manu- 
facture, from the village wagon mak- 
er to the producers of motor vehicles 
that market them by the millions, an- 
nually; in the retail business, from 
the small store that dealt in its spec- 
ialty of shoes, groceries, drugs or 
dry goods, to the department stores, 
the chain store systems and the mail 
order houses, whose dealings are na- 
tion wide; in business management, 
from individual initiative and control, 
to commission supervision and regula- 
tion; in the political status of women, 
from disfranchisement to voting and 
office holding rights; in employ- 
ment, from the old master and servant 
agreement to collective bargaining, in- 
dustrial arbitration, restricted hours 
of service and sanitary provision; in 
the farmer’s status, from boasted in- 
dependence to the call for aid and re- 
lief; in industrial economy, from the 
single enterprise to the mammoth 
consolidations under single manage- 
ment; in finance, from the nineteenth 
century concept of a bank to the colos- 
sal banks, investment organizations 
and trust companies with the Federal 
Reserve Bank and Board added and an 
International Bank in prospect; in the 
effect on domestic prosperity of deep 
waterways and barge line service and 
ocean transportation through the 
Panama Canal; in the Nation’s wealth 
and commerce, from a middle position 
among nations to the leading nation 
of the world. 

These are some of the changed con- 
ditions that legislative bodies are en- 
deavoring to keep step with. Many 
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changes in our System of Laws are 
thus brought about. 

Long established legal principles 
are applicable to the new idea of con- 
veying air rights above structures on 
real estate, but new legislation is re- 
ceiving attention of lawyers and soon 
will be on its way through the courts 
in respect of aviation and broadcast- 
ing. Present conditions are transi- 
tory and a long period of evolution in 
law to govern these modern uses of 
the air is now getting under way. No 
longer can it be asserted that “‘the fee 
title extends from the center of the 
earth to the blue dome of heaven’”’ as 
an exclusive tenure. 

The business of public service con- 
cerns has advanced in almost geomet- 
rical ratio. The manufacture and op- 
eration of motor vehicles are new 
giants in business affairs. Radio 
broadcasting and aviation have be- 
come lusty infant industries. Each of 
those has increased the work of the 
Bench and Bar in recent years and 
each had to be met by due adjustment 
in the particular feature of Juris- 
prudence that it impinges upon or 
that it calls forth. 

State regulation of truck and bus 
service is becoming general and a bill 
providing for regulation of that serv- 
ice, interstate, is pending before the 
Federal Congress. This subject is al- 
ready receiving considerable attention 
by the legal profession and is certain 
to greatly increase the work of Bench 
and Bar if a Federal regulatory law 
is passed. 

Public road improvements are lead- 
ing to new revenue laws and licenses 
for users to comply with. 

Interior deep waterways and barge 
line services have added but little to 
work in the profession thus far, but 
the unequal effects, as between sea- 
board territory and the interior of 
our country, of cheap water transpor- 
tation through the Isthmian Canal 
would seem to presage extensive in- 
terior waterway improvements to off- 
set the unfavorable effects upon the 
interior as compared with coast ter- 
ritory that have resulted from the 
development of cheap transportation 
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through the canal. This, together 
with the new flood control policy, is 
in a transitory status. 

Regulation of power companies and 
other well established public utilities, 
in respect of rates and in the deter- 
mination of their values with relation 
to their rates, has commanded public 
attention in recent years and involved 
many questions of constitutional law 
treated in a line of Supreme Court 
decisions from the year 1898 to the 
year 1929, prominent among which 
are: Smyth v. Ames, 169 U. S. 466, 
42 L. ed. 819, 18 Sup. Ct. Rep. 418; 
Wilcox v. Consolidated Gas Co. 212 
U. S. 19, 538 L. ed. 382, 29 Sup. Ct. 
Rep. 192, 15 Ann. Cas. 1034, 48 L.R.A. 
(N.S.) 1184; Minnesota Rate Cases 
(Simpson v. Shepard) 230 U. S. 352, 
57 L. ed. 1511, 33 Sup. Ct. Rep. 729, 
Ann. Cas. 1916A, 18, 48 L.R.A.(N.S.) 
1151; Missouri ex rel. Southwestern 
Teleph. Co. v. Public Serv. Commis- 
sion, 262 U. S. 276, 67 L. ed. 981, 31 
A.L.R. 807, 43 Sup. Ct. Rep. 544; 
Bluefield Waterworks & Improv. Co. 
v. Public Serv. Commission, 262 U. S. 
679, 67 L. ed. 1176, 43 Sup. Ct. Rep. 
675; McCardle v. Indianapolis Water 
Co. 272 U. S. 400, 71 L. ed. 316, 47 
Sup. Ct. Rep. 144. 

And the recent St. Louis & O’F. R. 
Co. Case, decided in the month of 
May, 1929 [279 U. S. 461, 73 L. ed. 
798, 49 Sup. Ct. Rep. 384]. 

Cases before State and Federal 
commissions in State courts and minor 
Federal courts, involving rates and 
values for rate making purposes, have 
become enormous in volume and have 
developed many specialists in the prac- 
tice of law. The professional atten- 
tion required by this character of 
work is still on the increase and will 
be greatly added to as motor transpor- 
tation, air transportation and interior 
waterway transportation are brought 
more fully under the jurisdictions of 
regulatory bodies. The subject is in 
its transitional phase and will long so 
remain. 

While the work of the Federal Trade 
Commission is in its infancy, very 
difficult problems come before it and 
many questions of constitutional 
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rights and delegated powers are for 
this and future generations, as is in- 
dicated by presently pending inquiries 
of the packing industry as to whether 
it should be under certain restrictions 
that are apparently not being applied 
to the scope of chain store dealings. 
The profession also foresees and is al- 
ready advising upon the possibility of 
consolidations of control of the chain 
_store type being carried to an extent 
that will awaken the now somewhat 
dormant laws governing trusts and 
monopolies. The Federal Trade Com- 
mission has evidenced a disposition to 
view the acquisition of certain forms 
of control by one competitor over an- 
other as repugnant to § 7 of the Clay- 
ton Act. The commercial house and 
the jobber may not unduly discrimin- 
ate in prices as between patrons, if 
they are to avoid being disciplined. 

Banking laws and regulations have 
undergone changes and the branch 
bank may soon become a reality that 
will effect further change. The Fed- 
eral Reserve System has injected 
wholly new features into banking and 
much is new in the work of state and 
national bank examiners. Investment 
banking is enjoying unprecedented 
prosperity with the current growth in 
national and individual wealth and has 
brought new problems to the courts in 
the matter of consolidations and their 
issues of securities. 

Income tax laws and the Federal 
Board of Tax Appeals have developed 
specialists ‘in the legal profession to 
deal with their many novel and com- 
plicated features. 

The Farm Board, recently created 
by Congress to effect farm relief, is 
launched upon a novel adventure in 
economics that is bound to develop an 
interesting transitional period. Agri- 
culture, notwithstanding the change in 
our immigration laws and the lure of 
short hours and high wages in other 
industries, still suffers from overpro- 
duction as well as from a lack of sys- 
tem in marketing. The board has a 
host of well wishers in its efforts to 
modify, by man-made law, the natural 
law of supply and demand. While the 
outlook is hopeful, the outcome of the 
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Agricultural Marketing Act is “on 
the lap of the gods.” The interests 
of middle men, erstwhile distributors 
and speculators are involved in these 
transitions. 

The conditions thus alluded to are 
but a partial list of the contemporary 
conditions that present features more 
or less new to Jurisprudence. 

To broaden society’s interest in 
law making and in the regulation by 
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authorities exercising delegated pow- 


ers, we have the 19th Amendment and 
many corresponding state laws that 
have recently practically doubled the 


suffrage of the country. Women are | 


rapidly passing into full possession of 
their rights under the 19th Amend- 
ment and new state suffrage laws. 
Changes that reflect the psychology of 
the female’s mind are under way in 
executive and legislative offices they 
occupy where laws are made and en- 
forcement policies determined upon. 

The new element that disturbs a 
settled phase of Jurisprudence is us- 
ually a new law or the repeal of an 
old one. The testing process of a new 
law is afforded by litigated cases. 
The length of this testing or transi- 
tional period is mainly dependent up- 
on the number and extent of the in- 
terests that are affected by the dis- 
turbed condition that results from the 
new statute or the changed substan- 
tive law. 

The experimentation processes of 
the chemist and the hybridizer, by 
which those material sciences are be- 
ing advanced, differ from the forego- 
ing only in the methods by which new 
conditions are introduced and tests 
applied. In the evolutionary object- 
ive they both proceed by eliminating 
error and preserving the proven prin- 
ciple. 

The Due Process of Law Clause of 
the Constitution affords an illustra- 
tion of the many tests a definite, writ- 
ten law may be subjected to in devel- 
oping stare decisis that, through re- 
finements of reasoning, arrives at con- 
clusions acceptable to scientific minds. 

Another impressive illustration is 
in the short, concise and unambiguous 
Commerce Clause. In the “March of 
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the Constitution” many cases have 
tested that clause in respect of state 
rights and personal rights. Additions 
to our Jurisprudence have resulted 
that could not have been foreseen by 
the members of the constitutional 
convention. While the clause in- 
fluenced Jurisprudence from the be- 
ginning, particularly with relation to 
the Indian Tribes, it was not until 
1887 that dormant powers of the 
clause were awakened by the creation 
of a Federal Commission to regulate 
commerce between the states and with 
foreign nations under powers then 
conferred and since augmented. 


In a transitional period of approxi- 
mately forty years, the Interstate 
Commerce Act, the Pure Food Law, 
the Trade Commission Act, the Fed- 
eral Employers’ Liability Act, the 
Mann Act, the Hours of Service Law, 
the Boiler Inspection Act, the Child 
Labor Law and the transportation 
feature of the Prohibition Act have 
come out of the erstwhile dormant 
Commerce Clause as out of a Pan- 
dora’s Box. Our System of Laws has 
had to undergo radical changes in 
consequence of the necessity of apply- 
ing those new laws to established 
business conditions. 


The Hoover Commission on Law 
Enforcement and Observation, com- 
posed as it is of eminent jurists and 
counselors, will doubtless work out a 
valuable and much to be desired con- 
tribution to the governing laws of 
our time. 


The Comparative Law Bureau of 
the American Bar Association is an- 
other contemporary contributor. 


The Declaratory Judgment Laws 
that have been passed in recent years 
by more than one-half of our states 
and by the Federal Congress have in- 
troduced a feature novel to American 
Jurisprudence looking to the end of 
reducing the number of litigated 
cases. 


Many legislative bodies have adopt- 
ed the policy of adding a saving clause 
providing that one or more sections 
being held unconstitutional will not 
invalidate the remaining sections. 
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The Arbitration Clause, that does 
not seek to deprive the courts of juris- 
diction, is coming more and more into 
favor in business contracts. 

The idea of testing the popularity 
of a proposed statute or ordinance by 
the referendum vote is modern. Ina 
sense it is an embryonic recognition 
that the morale of the body politic is 
adversely affected by a widespread 
disrespect for a given law—particu- 
larly a law that is also difficult of 
enforcement. 

Whether we like to admit it or not, 
the stability of our laws depends 
largely upon their practical fitness to 
the existing public sense of right. It 
is in this aspect that we encounter 
many examples of transitory features 
of Jurisprudence. 

The mere fact that a new law, that 
works a radical change, is unpopular 
in its early history, is by no means 
conclusive evidence of fundamental 
fault of judgment on the part of the 
legislative department. Most laws 
that entail radical departures from 
long established conventions, either as 
to property rights or personal liberty, 
are initially unpopular. The Act to 
Regulate Commerce is a notable ex- 
ample and one replete with transi- 
tional features from the time of its 
passage, in 1887, through its various 
amendments and constructions, up to 
the latest important interpretation of 
§ 15a in the St. Louis & O’F. Co. de- 
cision. 

Our Jurisprudence recognizes, of 
course, the constitutional separateness 
of the three branches of the govern- 
ment and sees to it that legislative 
acts that are constitutional are treat- 
ed in courts of law without regard to 
popularity or unpopularity. While 
juries, as lay auxiliaries of courts, 
will not infrequently misinterpret the 
preponderance of evidence where an 

unpopular law is involved, the courts 
can only correct such miscarriage of 
justice by granting a new trial or 
judgment non obstante veredicto. In 
this regard our Jurisprudence has re- 
mained unchanged in principle from 
the beginning. 

The jury system, as a fact finding 
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lay auxiliary of American courts, ap- 
parently a fetish worshipped by the 
demagog orator, is the notably falli- 
ble and unscientific factor of our 
Jurisprudence. Miscarriage of jus- 
tice is found in juries’ verdicts more 
than in aught else of our judicial sys- 
tem. A gradual and retrogressive 
transition in nisi prius administra- 
tion, during the past quarter of a 
century or more, has been in the di- 
‘rection of tolerance toward illogical 
verdicts that work a plain injustice 
and tend toward popular distrust and 
discredit of our system of Jurispru- 
dence. 

As compared with Lincoln’s time, 
or the Mid-Victorian period, we find 
now in our country a different psy- 
chology, a different conscience, a dif- 
ferent concept of morality. 

In material and business affairs, as 
well as in the social viewpoint, there 
is a decided tendency toward expan- 
sion and liberalization. With this, 
however, are found cross currents of 
restrictive legislation such as emanate 
from the 18th Amendment and from 
the many regulatory commissions that 
are vested with delegated legislative 
powers. 

The passage and enforcement of the 
18th Amendment have somewhat 
changed our understanding of person- 
al liberty and State rights, and the 
passage and enforcement of laws reg- 
ulatory of public utilities have cor- 
rected some impressions regarding 
property rights and freedom of con- 
tract. 

These are not new laws based on, 
or expressive of, newly revealed eter- 
nal verities. For the greater part 
they are excrescences of the mass- 
psychology, the moral concepts and 
the peculiar conscience of society of 
our time. 

Lawyers and jurists of today are in 
the moil of many unsettled problems 
and in the work of applying funda- 
mental principles to modern complica- 
tions. To the antiquarian and acad- 
emician are now left the scholarly 
pleasures of examining what can be 
found of the doctrines of Confucius, 
Mosaic laws, laws of the Assyrians, 
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the Medes and the Persians, 


the 
Egyptians and even the Justinian 


Code. The busy practitioner seldom 
gets as far back as the early English 
cases, so occupied is he with present 
day conditions to which our laws, old 
= new, are applicable or inapplica- 
ble. 

Notwithstanding all of the forego- 
ing, the radical changes in the scheme 
of our subjective Jurisprudence have 
been relatively few. Among the most 
notable that found origin in new so- 
cial and business manifestations are 
the Commerce Court, so short lived, 
the Three Judge Court or Statutory 
Court, as it is sometimes called, the 
City or Municipal Court, the Juvenile 
Court, and the quasi judicial power 
conferred by statute, in a more or less 
restricted way, upon certain boards, 
councils and commissions. 

A few changes in procedure have 
resulted from code amendments and 
changes in practice acts. 

Women have been made eligible as 
jurists and jurors. 

New police powers are being exer- 
cised by the Federal government that 
bring before the courts the enforce- 
ment of laws and the imposing of 
penalties under the Commerce Clause 
and the 18th Amendment of the Con- 
stitution. The latter has imposed on 
Federal District Courts a vast num- 
ber of minor cases justiciable in those 
courts. Clearing of court calendars 
is greatly delayed by those cases, par- 
ticularly in the populous centers of 
the Nation’s border states. 

These are subjective transitions 
that occur in the method by which 
the Science of the Law is applied or 
the medium through which it is ap- 
plied. 

Among the laity are many not 
aware that in our scheme of govern- 
ment the legislative department, alone, 
is the law making and law changing 
branch; the executive, the law en- 
forcing, and the judicial only the law 
interpreting. Popular misconceptions 
in this regard have led to unintelli- 
gent criticism of courts based on the 
false assumption that courts are re- 
sponsible for the character of our va- 


Cg TTT TE 





oO 


ee ae ae, oe Te oe) 





the 
ian 
om 
ish 
ent 
old 
ca- 


g0- 
me 
ive 
ost 
So- 
are 
ed, 
ry 


ile 
yer 
SS 
ds, 


ve 





CASE AND 


rious laws, for the prosecution or en- 
forcement of laws and even for failure 
to change an unpopular law. 

The Science of the Law does not 
differentiate between popular and un- 
popular laws. On the contrary, it 
construes and applies them as they 
are written. If they are constitu- 
tional, they are not to be changed by 
judicial fiat but only by the legislature 
or congress that enacted them. When 
the late Chief Justice White made use 
of the phrase “rule of reason,” it was 
popularly regarded as a change in the 
law although it was an old canon of 
construction that had merely been 
given new expression. 

Our Jurisprudence, founded as it is 
upon Federal and State Constitutions, 
our treaties and so much of the Com- 
mon Law as has not been abrogated 
by statute, are subject only to such 
transitional phases as are brought 
about by changes in those fundamen- 
tal laws, plus new statutes and 
changes that represent adjustments 
to scientific discoveries or new truths 
revealed. 

Even when a state passes a law 
legalizing Champerty and Mainte- 
nance, as one state has done, our 
Jurisprudence has no means of chang- 
ing it but must take note and adjust 
to that basis in that state, however 
distasteful, ethically, it may be. 

Courts are not given the power to 
initiate proceedings by which the ter- 
mination of legal questions may be 
expedited, good laws approved or bad 
laws changed. 

When Constitutional Amendments 
are adopted that abridge personal 
liberty, enfranchise a class of citi- 
zens or otherwise cause a radical tran- 
sition in any fundamental law, cor- 
responding radical transitional phases 
of Jurisprudence are encountered that 
remain in the process of change until 
debatable questions arising therefrom 
are duly submitted to the courts and 
judicially determined. Our so-called 
Bill of Rights has been a nctable in- 
stance. 

Our Corpus Juris is being greatly 
enlarged in our time. So comprehen- 


sive, involved and far reaching has 
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the Jurisprudence become and so va- 
ried are its manifestations in dealing 
with the complicated business and 
social conditions of today, that the 
lay mind is apt to mistake its appar- 
ent contradictions for real contradic- 
tions and inconsistencies. 

You will recall how readily a large 
portion of the public accepted the 
philosophy of “Dooley” as_ serious, 
which was in substance: Whether or 
not the Constitution follows the Flag, 
we know the Supreme Court follows 
election returns. 

The value to society of able judges 
and well trained lawyers has never 
been greater than now. In recogni- 
tion of this fact accredited law 
schools are raising their scholastic re- 
quirements for admission; statutory 
requirements for admission to the 
Bar in most of our states have been 
raised in recent years; the tests of 
Bar examiners are becoming more 
severe and state bar associations are, 
as ever, vigilant to keep the profes- 
sion purged of the malpractitioner 
and to eliminate persons and in- 
fluences that are not in keeping with 
the high ethical standards of the 
Bench and Bar. Eminent jurists and 
lawyers make up the personnel of the 
Hoover Commission, now engaged in 
the study of effective means of law 
enforcement, and this State Bar As- 
sociation of South Dakota is co-oper- 
ating with others to the end of bring- 
ing about a degree of uniformity in 
state laws. All of this indicates a 
determination to measure up to the 
demands upon courts and counsel that 
arise from the forty-nine major legis- 
lative bodies, in biennial sessions, 
turning out new laws in vast numbers 
to be applied to new and changing 
conditions. 

The preparation of a restatement 
of our laws by an Auxiliary of the 
American Bar Association is a com- 
mendable effort in this direction. 

Even this very incomplete review 
of contemporary transitional phases 
in our Jurisprudence reveals an in- 
creasing responsibility to society that 
the future will require judges and 
lawyers to meet and bear. 
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Yours 


Upon Request! 


Upon request we shall be 
glad to loan our educational 
movie ‘The Cure’ to any 
responsible attorney. 


This film shows how the 
law books, which you use, 
are compiled and manufac- 
tured by one of the largest 
law publishers in the world. 


The picture comprises 
two 400-foot reels of 16 milli- 
meter film and can be pro- 
jected with a Kodascope or 
other standard home pro- 
jector. 


In the half hour required 
to run the film, you can 
learh as much about law 
books 4s a visit of several 
days in a large law publish- 
ing plant will give. 









For further information and 
bookings address 


The Educational Dept. 
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Time will continue to change the 


personnel of the profession but those | 


of each generation, in turn, must con- 


strue the law as they see it and apply | 


| 


r 
4 


it to the things as they are, irrespec- | 


tive of the critics’ praise or blame. 
It will be thus so long as our civiliza- 


— 


tion may continue—even to the Mil- | 


lenium. 


“When Earth’s last picture is painted 
and the tubes are twisted and dried, 


When the oldest colours have faded, : 


and the youngest critic has died, 
We shall rest, and, faith, we shall need 
it—lie down for an aeon or two, 
Till the Master of All Good Workmen 
shail put us to work anew. 


* * x * * 


And only the Master shall praise us, 
and only the Master shall blame; 
And no one shall work for money, and 

no one shall work for fame, 
But each for the joy of the working, 
and each, in his separate star, 
Shall draw the Thing as he sees It for 
the God of Things as they are!” 





Racial Sympathy 


A pleasant phase of the relations be- 
tween two races during the slavery peri- 
od is reflected by Judge Clarkson’s opin- 
ion in State v. Transportation Commit- 
tee, 198 N. C. 317, 66 A.L.R. 1197. A fur- 
ther touch of human interest is added by 
the fact that the testator, John Clarkson, 
mentioned in the opinion, whose will 
manifested such careful solicitude for his 
slaves, was Judge Clarkson’s great 
uncle; and that John Lord’s host whose 
care for the welfare and happiness of his 
slaves is sympathetically depicted in 
“Beacon Lights of History,” was Thomas 
Boston Clarkson, Judge Clarkson’s 
grandfather. 

Such a family inheritance of. kindness 
and sympathy for members of another 
race must be a helpful influence in the 
treatment of present day racial problems. 


——— SE 
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What Is Negligence?” 


By RALPH W. DOX 


of the Buffalo, N. Y. Bar 


N OUR last article! in this 

learned review we deplored the 

rapid accumulation of reported 

decisions and proposed a remedy. 
In no branch of our American law is 
this rabbit production more noticeable 
than in the field of negligence, par- 
ticularly in cases about motor vehicles. 
Let us turn the light of comparison, 
suggested in said article, on this field 
and see what it reveals. 


It is impossible for the compiler of 
a school arithmetic to foresee all the 
uses the pupils will make of it in fu- 
ture computations and yet its princi- 
ples will be just as true and useful in 
adding up a bill fifty years from date 
as they are today. There is not a 
special addition for plumbers, another 
for grocers and another for dentists. 
Yet if a pedestrian gets hit by a fall- 
ing icicle or slips on a banana peel 
or an automobile driver causes dam- 
age to a car in his rear by stopping 
suddenly and without warning to 
avoid running over a skunk that darts 
into his path, the lawyer’s first im- 
pulse is to turn to an index of negli- 
gence cases and look for the words 
icicle, banana peel or skunk. 


Our judicial ancestor worship, in- 
spired by the rule of stare decisis, and 
the cacoethes scribendi of the learned 
judiciary, planting one decision after 
another, have grown so many trees 
that it is almost impossible to see the 
wood. 

Omnis definitio in jure civili peri- 
culosa est (Dig. 50, 17, 202) but, 
granting that it may be difficult and 
dangerous, we agree with Prof. Wig- 
more that if a legal term cannot be 
defined it should not be used. An at- 
torney once told me that he, as ref- 
eree, had just decided a divorce case 
“according to justice.’ I asked him 
what justice was and he could not tell 
me. Now, what is negligence? 


We shall consider the modern con- 
cept of it as found in the civil and 
1 Help from Rome published in Lin- 
coln Law Review in October 1928 issue. 
Reprinted in Case & Comment for No- 
vember-January, 1928-1929. 





common law, for primitive law, dom- 
inated by vengeance, did not distin- 
guish between accidental, negligent 
and intentional, human or animal 
causes of harm. (Wigmore: Respon- 
sibility for Tortious Acts, 3 Sel. Es- 
says in Anglo-American Legal His- 
tory, pp. 474 et seq.) 


We find the modern point of view 
in the Corpus Juris Civilis of the Em- 
peror Justinian. Let us translate a 
few “negligence cases” from the Di- 
gest and Institutes, which became law 
on December 30, 533 A. D. 


(1) Case of the barber. 


“Mela writes that if, when certain 
persons are playing ball, someone 
should strike the ball violently and 
knock it against the hands of a bar- 
ber and thereby a slave, whom the 
barber was shaving, should get his 
throat cut by the driven razor, that 
whichever of them was at fault will 
be held liable by the Aquilian Law. 
Proculus says that the fault lies with 
the barber and surely, if he shaved 
where it was customary to play ball 
or where there was frequent traffic, 
it can be imputed to him, although it 
may not be amiss to say that, if any- 





* Reprinted by permission from the 
Lincoln Law Review, 
Copyrighted. 


October, 1929. 
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one entrusts himself to a barber hav- 
ing a chair in a dangerous place, he 
ought to complain of his own act.” 
(Dig. 9, 2, 11, pr.) 

(2) Case of the tree trimmer. 

“Tf a tree trimmer , when 
he throws down a branch from a tree, 
kills a man who is passing by, he is 
held liable if it falls in a public place 
and he did not cry out so that it 

- might be avoided, but Mucius has said 
that, even if this should happen on 
private land, a negligence action 
might be brought. Moreover, it is 
negligence when there was not fore- 
seen what could have been foreseen 
by a careful person or warning was 
not given when the danger could have 
been avoided. According to which 
reason, it matters little whether the 
way lead over public or private land 
because very often a way is commonly 
made over private places. But, if 
there is no way, he ought to be liable 
only for a wilful act (dolus) and not 
throw (the branch) onto one whom he 
may see passing by for he is not to 
be held for negligence if he could not 
foresee that someone would pass in 
that place.” (Dig. 9, 2, 31.) 

The Institutes state the same case 
as follows: 

“If a tree trimmer, having thrown 
a branch down from a tree, shall kill 
your passing slave, if this was done 
near a public or neighborhood road 
and he did not cry out so that it might 
be avoided, he is guilty of negligence. 
If he did cry out and (the slave) did 
not take heed, the tree trimmer is 
wit’.out fault. Equally is he under- 
stc ,d to be without fault if perchance 
he was cutting away from the road or 
in the middle of a field, although he 
did not cry out, because no stranger 
had the right of moving about in that 
place.” (Inst. 4, 3, 5.) 

‘ (3) Case of the sleeping oven ten- 
er. 

“If one should put fire in an oven 
and another should negligently watch 
it, will he be liable who put it in? 
For he who watched it did nothing 
and he who put it in properly did no 
wrong. What then? I think an ac- 
tion will lie both against 
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him who went to sleep at the oven and 
against him who kept watch negli- 
gently nor should anyone say in the 
case of him who went to sleep that 
he suffered something human and 
natural for he ought either to have 
extinguished the fire or so guarded it 
that it would not escape.” 
z, Zi, 3) 

(4) Case of spreading fire. 

“If one shall apply fire to his stub- 
ble or thorns for the sake of burning 
them up and the fire shall escape be- 
yond and damage another’s crop or 
vineyard, we should enquire whether 
this happened by his lack of skill or 
negligence. For if he did it on a 
windy day he is guilty of negligence. 
. . . Of the same guilt is also one 
who did not keep watch so that the 
fire would not spread too far. But, 
if he attended to all that he ought to 
have done or a sudden gust of wind 
carried the fire too far, he is without 
fault.” (Dig. 9, 2, 30, 3.) 

(5) Case of the mule driver. 

“A mule driver, if through lack of 
skill he could not check the speed of 
the mules and they should run over 
another’s slave, is commonly said to 
be liable in negligence. The same is 
said, if through infirmity he could not 
check the speed of the mules. Nor 
does it seem unjust if infirmity is ac- 
counted negligence because one ought 
not to attempt that in which he either 
knows or should know that his in- 
firmity will be dangerous to another.” 
(Die. 9; 2. °S, 3.) 

These cases are interpretations of 
the Aquilian Law (lex Aquilia), which 
was the basis of civil liability in tort 
to pay money damages for injuries 
caused by a wilful act (dolus) or neg- 
ligence (culpa).2 In the Roman law 
there were four species of obligations, 
viz., arising (1) ex contractu, (2) 
quasi ex contractu, (3) ex maleficio 
(tort), (4) quasi ex maleficio (quasi- 
tort). Inst. 3, 138. 

The Digest commentators on the 


2 An American, Prof. James B. Thay- 
er, has just published a treatise on the 
Lex Aquilia—Harvard University Press, 
1929. 
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Aquilian Law (Dig. Lib. IX, tit. I1H— 
ad legem Aquiliam) do not define neg- 
ligence or distinguish its different de- 
grees. The defendant was liable for 
slight negligence (levissima culpa)— 
Dig. 9, 2, 44. They recognize the de- 
fense of vis major (superior force, 
including our act of God) and casus 
(accident). The 203rd Rule of Law 
of the Digest (50, 17, 203) states: 
“If anyone suffers damage through 
his own negligence, he is not deemed 
to suffer damage.” There is no men- 
tion of proximate cause. The Latin 
maxim: In jure non remota causa 
sed proxima spectatur does not come 
from the Roman law but was for- 
mulated by Lord Bacon. 

The Roman law of negligence in its 
broader aspect and not as a specific 
ground of Aquilian tort liability was 
more fully developed in the treatment 
of contractual obligations. Modern 
commentators recognize only two 
grades of negligence—gross (culpa 
lata) and ordinary (culpa levis).— 
See 17 C. J., p. 393. The abstract 
standard of ordinary care was that 
observed by a careful father of a 
family (diligens  pater-familias). 
“Gross negligence,” according to the 
Digest (50, 16, 213), “is excessive 
negligence (nimia negligentia), that 
is, not to know what all know.” In 
certain contractual obligations the ob- 
ligor was bound only by the concrete 
standard of care which he used in his 
own concerns (diligentia quam suis). 
Negligence might be so gross as to be 
deemed a wilful act (dolus). 

For example, the depositary, com- 
modant, precarium lender and nego- 
tiorum gestor were liable only for 
dolus and gross negligence or failure 
to exercise slight care (levissima dili- 
gentia). The buyer and seller, lessor 
and lessee, mandatary, depositor, com- 
modatum bailee and pledgee were lia- 
ble for dolus and ordinary negligence 
(culpa levis) or failure to exercise 
the care of a careful father of a 
family. The husband, guardian and 


partner were bound to exercise that 
degree of care which they were wont 
to use in their own concerns (dili- 
gentia quam suis rebus adhibere sol- 
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ent). A strict liability, like that of 
common carriers at common law, was 
imposed on masters of vessels (nau- 
tae), innkeepers (cawpones) and 
stable keepers (stabularii). They 
were absolutely responsible for things 
entrusted to them, except in case of 
superior force (vis major) .—Dig. 4, 9. 

Although the genius of the Roman 
jurists found full scope and made its 
most valuable contribution to juris- 
prudence in developing the law of ob- 
ligations (Sohm: Institutes, sec. 18), 
“the civil law says little on the sub- 
ject of torts or negligence, while they 
are growing subjects in the hands of 
the common lawyers.”—Harvard Law 
Rev., Dec. 1922, p. 188. 

The French Civil Code—the famous 
Code Napoleon, inspirer of all modern 
civil law codes (40 C. J., p. 1252)— 
provides: 

“Art. 13882. Every act whatsoever 
of a human being which causes a dam- 
age to another, obliges the one by 
whose fault it has happened to make 
reparation for it.” 

“Art. 1383. Every one is responsi- 
ble for the damage which he has 
caused not only by his own act (par 
son fait), but also by his negligence 
or by his imprudence.” 

The Spanish Civil Code of 1889, 
which was promulgated in our insular 
possessions, Porto Rico and the Phil- 
ippine Islands, provides: 

“Art 1902. Whoever by act or omis- 
sion causes damage to another 
through fault (culpa) or negligence 
(negligencia) is obliged to make rep- 
aration for the damage caused. 

A Philippine Island court has said: 
“The decisions of the supreme court 
of Spain, though numerous on dam- 
ages arising from contractual obliga- 
tions, are exceedingly few upon dam- 
ages for personal injuries arising ex 
delicto.’—Algarra v. Sandejas, 27 
Philippine, 284, 301 (cited in 40 C. J., 
p. 1324). 

Neither of these codes defines the 
term negligence. 

Before attempting an analysis of 
the legal concept of negligence we may 
observe that the generic concept is not 
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confined to the secular positive law. 
Aristotelian moralists regard negli- 
gence as a vice opposed to the cardi- 
nal virtue of prudence. (Cathrein: 
Philosophia Moralis, sec. 187). The 
“angelic doctor,” St. Thomas Aquinas, 
learnedly discusses whether negligen- 
tia can be a mortal sin and send us to 
perdition (S. Th. 2, 2, qu. 54, a. 3). 
He says that it implies a lack of due 
care (negligentia importat defectum 
‘debitae sollicitudinis). The recent 
Canon Law of 1917 (Codex Juris Can- 
onici), provides: 

Canon 2203: 1. “If anyone shall vio- 
late a law from omission of due care, 
the imputability is lessened in a meas- 
ure to be determined by a careful 
judge from the attendant circum- 
stances; but if he shall have foreseen 
the event and nevertheless omitted all 
precautions to avoid it which every 
careful person would have used, the 
negligence is next in degree to a wil- 
ful act (culpa est proxima dolo).” 

The term negligence in jurispru- 
dence has a wide extension. We may 
distinguish (a) our own negligence 
towards ourselves and (b) the negli- 
gence of others towards us. An ex- 
ample of the former is laches. Indeed 
it has been held that “negligence is 
but another name for laches.” U.S. 
v. Winona & St. P. R. Co. 15 C. C. A. 
117, 32 U. S. App. 306, 67 Fed. 969, 
971, affirmed in 165 U. S. 483, 41 L. 
ed. 798, 17 Sup. Ct. Rep. 381. We 
must not go to sleep in enforcing our 
legal rightss Another example is con- 
tributory negligence. The negligence 
of others towards us may constitute 
a crime (e. g., negligent homicide, 
reckless driving) or produce a civil 
liability based either on contract or 
tort. 

Let us now venture on a further 
analysis. In a primitive stage of cul- 
ture one who feels that he has been 
harmed seeks vengeance on the cause 
of his harm, whether man, beast or in- 
animate thing. If a human being 
causes the harm, he ignores the lat- 
ter’s state of mind. As the law 
evolves, it begins to distinguish inevi- 
table accident, intent and negligence 
and limits the field of absolute lia- 
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bility. There emerges the notion of 
liability for harm resulting from an- 
other’s act, later still from another’s 
omission, accompanied by the failure 
to exercise a certain degree of care. 

We must, for want of space omit a 
discussion of the liability of some 
third person for the conduct of the 
negligent one (respondeat superior) 
and the right of action of a person 
other than the one immediately 
harmed and consider negligence, in its 
simplest aspect, as thus: X, through 
lack of care, causes harm to Y. 

Can we define negligence and find a 
formula to make superfluous the ver- 
bose opinions and treatises that crowd 
the shelves and deplete the purse of 
the lawyer and bewilder the plain man 
of the street? 

Many remember when there were 
no horseless carriages. We already 
have a legion of decisions on the neg- 
ligence of motor vehicle drivers. The 
time may come when we can neutral- 
ize gravity and sit on the clouds, 
transmute a lead pipe into a bar of 
gold and build a house miles away by 
pulling a few levers in the contractor’s 
office. Must this add to our burden of 
negligence law? God forbid! 

Let us return to our simple case of 
X and Y and see if we can clear a path 
in the wilderness of judicial opinions. 

X, through lack of care, causes 
harm to Y. 

This presents the four elements of 
(a) causation, (b) standard of care, 
(c) harm, and (d) the basis of X’s 
liability. 

(a) Causation. This is the philo- 
sophic and scientific element. The de- 
termination of the nature and species 
of causation in general pertains to 
philosophy and the determination of 
any particular causal nexus is a mat- 
ter for science. Philosopher and scien- 
tist recognize the uniform operation 
of the so-called laws of nature. Judges 
also take judicial notice of this. (23 
C. J., pp. 140 et seq.) Here we have 
efficient causes. Human beings, on 
the other hand, when guided by mo- 
tives are ruled by final causes. 


(To be continued) 
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died suddenly of heart failure 

at his residence in San Fran- 
cisco, California, early Thursday 
morning, February 20th. Mr. Folger 
was in his sixty- 
eighth year. 

A native of San 
Francisco, Mr. Fol- 
ger at the age of 
fourteen entered the 
employ of A. L. Ban- 
croft & Company, 
publishers and book 
sellers. When the 
great Bancroft fire 
occurred in 1886, 
the law department 
of that organization 
joined forces with - 
the Sumner Whit- 
ney Company, form- 
ing the Bancroft- 
Whitney Company. 

Shortly thereaf- 
ter, Mr. Folger be- 
gan selling their 
legal publications to 
the Bench and Bar 
of the western 
states, and, by rea- 
son of his sterling 
qualities and knowledge of the busi- 
ness, created a wonderful standing 
and good will for himself and the 
company, which have continued down 
to the present time. 

Everyone who came in contact with 
Mr. Folger respected him. He knew 





| Samuel B. Folger Passes 


AMUEL B. FOLGER, president of 
; the Bancroft-Whitney Company, 


only one method of doing business, 
and that was to take care of both his 
company’s interests and the interests 
of those who intrusted their business 
to him. 

In 1892, the Bancroft-Whitney Com- 
pany established a 
branch office in 
Seattle, largely be- 
cause of the great 
volume of business 
which Mr. Folger 
had developed in 
that territory, and 
he became manager 
of that branch. 

Later in 1901, Mr. 
Folger was selected 
as treasurer of the 
Bancroft - Whitney 
Company, and from 
that time to the day 
of his death he was 
actively identified 
with the home of- 
fice. He was elected 
a director in Au- 
gust, 1901; secre 
tary in September, 
1908; and president 
in October, 1915. 

Due to the seri- 
ous illness of Mrs. 
Folger, who subsequently passed on in 
1928, he retired as president for a 
time. In recognition of his valuable 
services to the company, he was again 
elected president in February, 1929, 
which position he held until the day 
of his death. 
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Hon. Edward Terry Sanford 
Late Associate Justice of the U. S. Supreme Court 
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An upright judge has more regard to justice than to men 


Actions — partition suit — multi- 
fariousness. A cause of action for 
partition of one tract of land is held 
to be improperly joined in a single 
bill with a cause of action for a par- 
tition of another tract, in Shoup v. 
Cummins, 334 Ill. 539, 166 N. E. 118, 
where some of the persons interested 
in one are not interested in the other 
and do not derive their interests from 
a cotenancy of both tracts. 


Annotation appended to this case 
in 65 A.L.R. 887, treats of the right 
to partition of different tracts of land 
in the same proceeding. 


Assignment — conditional sales 
contract — agreement to repurchase. 
An automobile dealer who, on assign- 
ing a purchaser’s note and conditional 
sales contract to a credit company, 
has agreed, in case the purchaser’s de- 
fault renders it necessary for the 
credit company to take possession of 
the car, to repurchase it from them 
for the balance owning on the note, 
must do so, it is held in the Arkansas 
case of Commercial Credit Co. v. Sam- 
ple, 138 S. W. (2d) 593, notwithstand- 
ing the car has been damaged and 
parts removed from it before the 
ry company came into possession 
of it. 


This case is accompanied in 65 


A.L.R. 781, by annotation on the 
rights and duties in respect of prop- 
erty as between seller and seller’s as- 
signee on conditional sale of property. 





Automobiles — duty to anticipate 
that person may leave safety zone. 
That a driver of a motor vehicle is not 
legally bound to anticipate or know 
the intention or purpose of a person 
who, being in a zone of safety, sud- 
denly and without warning enters a 
zone of danger and is struck by such 
vehicle, is held in the Iowa case of 
Klink v. Bany, 224 N. W. 540, which 
is accompanied in 65 A.L.R. 187, by 
annotation on liability for injury to 
pedestrian who suddenly darts or 
steps into path of automobile. 


Bills and notes — who may sue — 
pledgeor of note in hands of pledgee. 
The indorsee of a promissory note is 
held in the Maine case of Simansky 
v. Clark, 147 Atl. 205, not to be pre- 
cluded from recovering judgment 
thereon by the fact that, at the time 
of bringing suit, the note was in the 
hands of a pledgee as collateral se- 
curity for a debt much less than the 
amount of the note, where the suit 
was brought with the knowledge and 
consent of the pledgee, and the note 
was delivered to the plaintiff before 
trial. 

The right of one who has trans- 
ferred paper as collateral security to 
maintain action thereon in his own 
name is considered in the annotation 
which follows this case in 65 A.L.R. 
1316. 


Contracts — public contracts — 
bids — variations from specifications. 
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“First Consult 
L.R.A.” 


IRST CONSULT 

L.R.A. was a 
watchword with the 
legal profession a dec- 
ade ago. 


It’s still good advice 
today. 


We'll gladly tell you 
why if you'll give us 


the chance. 





That a variation from the specifica- 
tions in an advertisement for bids for 
public work will not destroy the com- 
petitive character of a bid unless it 
affects the amount of the bid by giv- 
ing the bidder an advantage or bene- 
fit not enjoyed by other bidders is 
held in Pascoe v. Barlum, 247 Mich. 
348, 225 N. W. 506, which is followed 
in 65 A.L.R. 833, by annotation on 
bidder’s variation from specifications 
on bid for public work. 
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Contracts — Statute of Frauds — 
promise to answer for debt or default 
of another. An oral agreement among 
the makers of a note for money bor- 
rowed to replenish the reserve of a 
bank of which they were directors, as 
to the proportion for which, as among 
themselves, each should be liable, is 
held not to be a promise to answer 
for the debt, default, or miscarriage 
of another, within the Statute of 
Frauds in the Iowa case of Adamson 
v. McKeon, 225 N. W. 414, annotated 
in 65 A.L.R. 817, on oral agreement 
between joint obligors as to extent of 
liability inter se. 


Eminent domain — location select- 
ed — judicial interference. That a 
landowner cannot object to taking of 
his property under power of eminent 
domain merely because some other 
location might have been made or 
some other property obtained which 
would have been suitable for purpose 
is held in the Florida case of Wilton 
v. St. Johns, 123 So. 527, which is 
accompanied in 65 A.L.R. 488, by an- 
notation on necessity for taking par- 
ticular property for drainage pur- 
poses as affecting exercise of eminent 
domain. 


Evidence — relevancy — value of 
property. The net income, present 
and prospective, of a turnpike com- 
pany, while not controlling, is held to 
be competent evidence bearing upon 
the value of its property on condemna- 
tion in the Tennessee case of Lebanon 
& N. Turnp. Co. v. Creveling, 17 S. W. 
(2d) 22, to which is appended in 65 
A.L.R. 440, annotation on income as 
as element in determining the value 
of property taken in eminent domain. 


Evidence — banks — stockholders’ 
liability — estoppel to deny owner- 
ship of stock. A statute which pro- 
vides that the stock book required to 
be kept by every bank, showing a full 
and correct list of the names and ad- 
dresses of all stockholders, shall be 
conclusive evidence of the facts there- 
in stated, is held not to estop one 
whose name appears in such stock 
book as a stockholder, from showing, 
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in an action to enforce the liability 
imposed by law upon the stockholders 
of banks, that he never was a stock- 
holder in the S. D. case of Smith v. 
Sogn, 226 S. W. 729, annotated in 65 
A.L.R. 754, on validity, construction 
and effect of statutory provision to 
effect that corporate stock book shall 
be evidence. 


Evidence — presumption of au- 
thority to affix corporate seal. Where 
a paper purporting to be the act of 
a private corporation bears a seal 
which is shown by competent evidence 
to be the corporate seal of the corpo- 
ration, such seal is presumed to have 
been affixed by proper authority, and 
the burden of showing lack of such 
authority is held to be on the party 
alleging it in the N. J. case of Rob- 
ertson v. Burstein, 146 Atl. 355, which 
is accompanied by annotation in 65 
A.L.R. 324, on necessity and manner 
of authenticating paper purporting to 
be the act of a private corporation. 


Evidence — officers — powers — 
enlargement by usage. Where an of- 
ficer’s duties are prescribed by stat- 
ute, usage will not excuse their dis- 
charge in a different manner; so, it 
is held in the Nebraska case of Sham- 
baugh v. City Bank, 226 N. W. 460, 
that proof of custom is not permis- 
sible to enlarge the powers of an of- 
ficer whose authority is defined by 
statute, for a custom or usage repug- 
nant to the commands of a statute 
will not prevail against the same. 

Annotation on custom or usage as 
enlarging the statutory powers of a 
public officer or excusing the perform- 
ance of his duties in a manner other 
than that prescribed by statute is ap- 
pended to this case in 65 A.L.R. 804. 


Evidence — medical books. Medi- 
cal books which are recognized and 
approved as standards are held to be 
admissible in evidence if applicable to 
the facts in Watkins v. Potts, 219 
Ala. 427, 122 So. 416, annotated in 
65 A.L.R. 1097, on medical books or 
treatises as independent evidence. 


Evidence — admissibility — prior 
Prior acci- 


accidents on sidewalk. 


dents, when the question of negli- 
gence is debatable, are held to be ad- 
missible to show that a defect in a 
sidewalk is likely to cause accidents 
in the Rhode Island case of Quinn v. 
Stedman, 146 Atl. 618, which is anno- 
tated in 65 A.L.R. 375, on admissibil- 
ity of evidence as to prior or subse- 
quent accidents on issue of negligence 
respecting condition of street or high- 
way. 


Evidence — expert testimony — 
physician examining injured person. 
Where the inquiry is as to the extent 
of a certain alleged personal injury 
in a workman’s compensation case, a 
physician otherwise competent to give 
an expert opinion is held not to be 
necessarily rendered incompetent by 
reason of the fact that he made a 
personal examination of the injured 
party before the trial and heard him 
state the history of the case in Mur- 
phy v. Edgar Zine Co. 128 Kan. 524, 
278 Pac. 764, annotated in 65 A.L.R. 
1213, on admissibility of opinion of 
medical expert as affected by his hav- 
ing heard the person in question give 
the history of his case. 


Executors — family allowance — 
right of surviving husband. A sur- 
viving husband is held in the Cali- 
fornia case of Hills v. Superior Ct. 
279 Pac. 805, not entitled to claim a 
family allowance under a _ statute 
which provides that if the exempt 
property set apart for the use of a 
surviving husband or wife is insuf- 
ficient for the support of the widow 
and children, or either, the court must 
make such reasonable allowance out 
of the estate as shall be necessary for 
the maintenance of the “family” dur- 
ing settlement of the estate. 

The question who is included in the 
term “family” in statutes relating to 
family allowance out of decedent’s es- 
tate is discussed in the annotation 
which accompanies this case in 65 
A.L.R. 266. 


Executors — claims — presentation 
— necessity. When a will, in addi- 
tion to general provisions for the pay- 
ment of debts, contains a direction for 
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the payment of a particular obliga- 
tion, it is held not necessary to pre- 
sent such claim for allowance in Black 
v. Black, 58 N. D. 501, 226 N. W. 
485, annotated in 65 A.L.R. 852, on 
necessity of presenting, probating or 
prosecuting claims for allowance as 
affected by provision of will directing 
payment of debts. 


Garage — car left for washing — 
‘duty of garage keeper. That the ob- 
ligation of garage owners with whom 
an automobile is left to be washed is 
not only to use due care in the per- 
formance of the services required, but 
also to keep it in their garage or oth- 
er appropriate place, ready for rede- 
livery to the owner, is held in May- 
nard v. James, 109 Conn. 365, 146 Atl. 
614, which is followed in 65 A.L.R. 
427, by supplemental annotation on 
the duty and liability of a garage 
keeper to the owner of a car. 


Homestead — improvements on — 
mechanics’ liens. A materialman who 
sells material to a contractor, which 
material is used in making improve- 
ments on a homestead, is held in Suth- 
erland Lumber Co. v. Gale, 136 Okla. 
233, 277 Pac. 242, to acquire no dif- 
ferent or special right to enforce a 
lien for such material against the 
homestead than he or it would have 
for materials furnished and used in 
making improvements upon any other 
real estate of the owner. 

Annotation on mechanic’s or mate- 
rialman’s Tien on homestead is ap- 
pended to this case in 65 A.L.R. 1186. 


Infants — money for necessaries. 
In order to bind an infant on his ob- 
ligation for necessaries it is held in 
Norwood Nat. Bank v. Allston, 152 
S. C. 199, 149 S. E. 5938, not to be 
incumbent upon the obligee in all in- 
stances to deliver to him the actual 
material or substance, but that in a 
proper case “money” may be delivered 
to him for the purchase of the neces- 
saries. 

The right to recover for money 
loaned to an infant to purchase neces- 
saries is treated in the annotation ap- 
pended to this case in 65 A.L.R. 1337. 
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Insurance — waiver of condition 
— attaching “loss-payable clause.” 


An insurer issuing a fire insurance 
policy containing a loss-payable clause 
by which any loss was to be payable 
to a third person, as his interest 
might appear, subject, nevertheless, 
to all the terms and conditions of the 
policy, is held in Firemen’s Ins. Co. 
v. Brooks, 32 F. (2d) 451, to be pre- 
cluded from asserting that, by reason 
of a deed given to such person as se- 
curity, the interest of the insured is 
other than unconditional and sole own- 
ership. 

Outstanding interest in one to 
whom loss is payable as ground of 
forfeiture under a condition of an 
insurance policy respecting title or 
encumbrances is treated in the anno- 
tation appended to this case in 65 
A.L.R. 909. 


Intoxicating liquor unlawful 
transportation. That one who car- 
ries a glass of intoxicating liquor 
from one room to another, on his own 
premises, does not unlawfully trans- 
port the same within the inhibition 
of the statute, is held in the Indiana 
case of Mates v. State, 165 N. E. 316, 
which is accompanied in 65 A.L.R. 
980, by annotation on what amounts 
to transportation of intoxicating liq- 
uor. 


Judgment — against whom — one 
cited to defend. An elevator com- 
pany which, upon notice from a hotel 
company for which it installed an 
elevator, which fell, to the injury of 
a patron, appeared to defend a suit 
against the hotel company for dam- 
ages, is, in substance, a party to and 
bound by the proceedings in the ac- 
tion, and motions by plaintiffs and 
the hotel company, after judgment 
against that company, that judgment 
be entered against the elevator com- 
pany and its primary liability estab- 
lished, are held to be proper in Hos- 
kins v. Hotel Randolph Co., 203 Iowa, 
1152, 211 N. W. 423, annotated in 65 
A.L.R. 1125, on rendition of judgment 
against one not a formal party, who 
has assumed the defense. 
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Jury — challenge for cause — trial 
of issue raised by. After a party’s 
peremptory challenges are exhausted, 
if a cause of challenge is then denied 
by a proposed juror on his voir dire, 
such party is held in the Nebraska 
case of Trolough v. State, 227 N. Y. 
443, to have the right to have, on his 
application, the issued tried by the 
court, for which purpose witnesses on 
either side may be summoned and ex- 
amined as on the trial of other issues 
of fact. 

The right to introduce extrinsic 
evidence in support of a challenge to 
a juror for cause is considered in the 
annotation which follows this case in 
65 A.L.R. 1051. 


Limitation of actions — interrup- 
tion of statute — infancy of heir. 
When the Statute of Limitations has 
commenced to run against a claim, its 
operation is held not to be suspended 
in the Montana case of Commercial 
Bank & T. Co. v. Jordan, 278 Pac. 
832, by the subsequent death of the 
one in whose favor the cause of action 
accrued, because of the minority of 
his heirs. 

Infancy or incompetency of one on 
whom the legal title devolved as in- 
terrupting adverse possession previ- 
ously initiated is the title of the an- 
notation which accompanies this case 
in 65 A.L.R. 968. 


Malicious prosecution — probable 
cause — good faith. That good faith 
on the part of the prosecutor is an 
essential element of probable cause in 
an action for malicious prosecution 
is held in the West Virginia case of 
Dunlap v. Chesapeake & O. R. Co. 
148 S. E. 105, which is annotated in 
65 A.L.R. 221. 


Mechanics’ liens — waiver — 
agreement to accept notes. The right 
to file mechanics’ liens is held not 


to be waived in Schwartz v. Whelan, 
295 Pa. 425, 145 Atl. 525, by a con- 
tract providing for the taking of notes 
for a part of the contract price, where 
the statute provides that the giving 
of credit shall not operate to waive 
the right to file a claim, but shall de- 
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lay voluntary proceedings thereon un- 
til the time of credit shall have ex- 
pired. 

This decision is accompanied in 65 
A.L.R. 277, by annotation on what 
amounts to a waiver of the right to a 
mechanic’s lien. 


Mortgage — deed given as mort- 
gage subsequent agreement as 
making absolute. That a deed given 
‘as a mortgage may be changed by sub- 
sequent agreement into an absolute 
deed, is held in Sauer v. Fischer, 247 
Mich. 288, 225 N. W. 518, annotated 
in 65 A.L.R. 766, on change of deed 
intended as a mortgage by subsequent 
agreement into an absolute deed. 


Motor busses and taxicabs — mu- 
nicipal regulation. Ordinances re- 
quiring fixed routes and schedules, 
and fixing bus fares and taxicab fares, 
are held to be within the authority 
conferred by the welfare clause of a 
municipal charter in the Georgia 
case of Clem v. La Grange, 149 S. E. 
638, 65 A.L.R. 1361. The A.L.R. re- 
port of the case is accompanied by 
annotation on the power of municipal- 
— to fix rates of motor vehicles for 

ire. 


Partition — owelty — power to 
award. A pecuniary sum may be de- 
creed as owelty in order to equalize 
the shares of the parties in a parti- 
tion; but the power to do so is held 
to be in the court, and not in the com- 
missioners ‘in Bergman v. Rhodes, 
334 Ill. 187, 165 N. E. 598, annotated 
in 65 A.L.R. 344, on power to decree 
pecuniary sum as owelty in order to 
— shares of parties in parti- 
ion. 


Perpetuities — accumulations — 
trust to apply income to payment of 
mortgage. A trust to apply income 
to the discharge of encumbrances on 
the trust property is held not to be 
invalidated in the California case of 
Hutchins v. Security Trust & Sav. 
Bank, 281 Pac. 1026, by a statute pro- 
hibiting accumulations of income ex- 
cept during the minority of the bene- 
ficiaries, where another statute per- 
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mits express trusts to be created to 
lease real property for the purpose of 
satisfying any charge thereon. 

Annotation accompanies this deci- 
sion in 65 A.L.R. 1059, on provision 
for application of rent or income from 
property to discharge of encumbrance 
as violation of statute against ac- 
cumulation of income. 


Physicians — negligence — leaving 
sponge in wound. A surgeon is held 
to be negligent as a matter of law 
in McCormick v. Jones, 152 Wash. 
508, 278 Pac. 181, where, in perform- 
ing an operation, he leaves a sponge 
in the wound, and there is no possi- 
bility of any good resulting there- 
from. 

The liability of a surgeon leaving 
a sponge or other foreign matter in 
incision is considered in the annota- 
tion which follows this case in 65 
A.L.R. 1019. 


Pleading — supplemental pleading 
to correct mistake in naming court. 
That a mistake in addressing a peti- 
tion to a court different from the one 
in which the petition is actually filed, 
and which has jurisdiction both of 
the person and subject-matter, may be 
cured by a supplemental or amended 
petition filed before issue joined, giv- 
ing the proper name and title of the 
court, is held in Kunnes v. Kogos, 168 
La. 682, 123 So. 122, annotated in 65 
A.L.R. 708, on amendment of plead- 
ing to correct designation of court or 
judge. 


Records and recording laws 
failure to record — effect as to one 
claiming through heir. Failure to re- 
cord a deed is held in the Tennessee 
case of Wright v. Black, 17 S. W. (2d) 
917, not to render it inoperative as 
against creditors of an heir of the 
grantor, where the registration law 
merely declares instruments not reg- 
istered shall be null and void as to 
creditors of, or bona fide purchasers 
from, the makers, without notice. 

The right of one claiming through 
an heir, devisee or personal represen- 
tative to protection against an unre- 
corded conveyance or mortgage by an 
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ancestor or testator, is treated in the 
annotation appended to this case in 
65 A.L.R. 357. 


Replevin — judgment. A simple 
final judgment for defendant in re- 
plevin, without more, is held to carry 
in law no implication for the return 
of the property or the payment of 
damages in the Massachusetts case of 
.Rosen v. United States Rubber Co. 167 
N. E. 655, annotated in 65 A.L.R. 
1299, on judgment in replevin as im- 
plying a direction for the return of 
the property. 


Street railways — operation — ef- 
fect of ordinance giving police vehi- 
cles right of way. The stopping of a 
street car by the motorman on meet- 
ing a police patrol is held in the Mis- 
souri case of Hogan v. Kansas City 
Pub. Serv. Co. 19 S. W. (2d) 1707, 
not to be required by an ordinance 
providing that police vehicles shall 
have the right of way in any street; 
that every vehicle, upon the approach 
of a police patrol, shall draw up as 
near as practicable to the right-hand 
curb and remain at a standstill until 
the police vehicle has passed, but that 
street cars shall have the right of 
way between cross streets over all oth- 
er vehicles except as above provided. 

This case is followed in 65 A.L.R. 
129, by annotation on right of way of 
vehicle carrying policeman. 


Wills — ademption of devise. A 
devise of such real estate as the tes- 
tator may own at his death is held in 
the New Hampshire case of Blaisdell 
v. Coe, 139 Atl. 758, to be adeemed, 
in the absence of language to the con- 
trary, by a change, after the execu- 
tion of the will, from outright owner- 
ship to security ownership arising 
from the sale of such land and the 
taking back of a _ purchase-money 
mortgage. 

Annotation on change from absolute 
ownership of real property to mort- 
gage interest by way of security, or 
vice versa, as ademption or revoca- 
tion of legacy or devise, is appended 
to this case in 65 A.L.R. 626. 
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The key that is used grows bright.—Proverb. 


Abuse of process — Issuance of suc- 
cessive writs of garnishment or other 
process to reach property or earnings 
— in whole or in part. 65 A.L.R. 


Appeal — Comments by judge during 
examination or cross-examination of de- 
fendant in criminal trial as ground for 
new trial or reversal. 65 A.L.R. 1270. 


Attachment — What amounts to a 
“debt” within statute providing for 
= before debt is due. 65 A.L.R. 
1439, 


Banks — Check on bank as payment 
of debts held by bank for collection. 65 
A.L.R, 1151. 


Banks — Power of bank to pledge 
assets to secure general depositors. 65 
A.L.R. 1412. 


Banks — Right, in absence of statute, 
to preference in respect of deposit of 
public funds in insolvent bank. 65 
A.L.R. 690. 


Banks — State’s prerogative right of 
preference at common law. 65 A.L.R. 
1331. 


Bills and notes — Discharge of accom- 
modation maker or surety by extension 
of time or release of collateral, under 
— Instruments Law. 65 A.L.R. 
1 i 


Bonds — Contractor’s bond as cover- 
ing clothing, food, or lodging for labo- 
rers. 65 A.L.R. 260. 


Bonds — Liability on bond for secu- 
rity of public funds deposited in banks 
as affected by form of transaction, or 


nature or validity of deposit. 65 A.L.R. 
798. 
Case — Action for damages for de- 


struction or spoliation of a will. 65 
A.L.R. 1119. 
Colleges 


and universities — Incor- 


porated educational body as an institu- 
tion belonging to the state. 
1394, 


65 A.L.R. 


A.L.R. Annotations 
65 Include These Subjects: 


| 
in Volume | 
| 
| 





Conflict of laws — Right to maintain 
action or proceeding in one state to 
collect or enforce tax due to another 
state or political subdivision thereof. 
65 A.L.R. 1360. 


Constitutional law Automobiles: 
liability of owner or operator for injury 
to guest. 65 A.L.R. 952. 


Constitutional law — Constitutionality 
of statute for control of diseases of live 
stock. 65 A.L.R. 525. 


Constitutional law — Constitutionality 
of statute providing for seizure of prop- 
erty of absent husband or parent, for 
benefit of wife or child. 65 A.L.R. 886. 


Constitutional law Succession tax 
at domicil of debtor or corporation as to 
credits or corporate stock belonging to 
estate of nonresident. 65 A.L.R. 1008. 


Contracts — Right, under contract of 
employment providing for commissions 
based on amounts collected, to commis- 
sions on amounts collected after termina- 
tion of employment or discharge for 








cause, upon business effected during 
term. 65 A.L.R. 993. 
Contracts — Validity of contract to 


induce neighboring property owners to 
consent, or to withdraw objection, to 
erection of building or other private 
structure. 65 A.L.R. 998. 


Corporations — Right of corporation 
to refuse to register transfer of stock 
because of stockholder’s indebtedness to 
it, where transfer is by operation of law. 
65 A.L.R. 220. 


Corporations — Validity of restrictions 
by corporation on alienation or transfer 
of corporate stock. 65 A.L.R. 1159. 


Damages — Excessiveness or inade- 
quacy of damages for wrongful failure 
of bank to pay check. 65 A.L.R. 1311. 


Damages — Liability of personal rep- 
resentative or receiver of tort-feasor, for 
punitive damages for which latter would 
have been liable. 65 A.L.R. 1049. 
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Damages — Measure of recovery by 
building contractor where contract is 
substantially but not exactly performed. 
65 A.L.R. 1297. 


Death — Right of foreign domiciliary, 
or of ancillary, personal representative 
to maintain an action for death, under 
statute of the forum which provides that 
the action shall be brought by the per- 
sonal representative. 65 A.L.R. 563. 


Dower — Dower rights of wife who 
unites with husband in mortgage. 65 
A.L.R. 963. 


Easements — Adverse possession or 
prescription as affected by owner’s in- 
formal consent subsequent to hostile 
entry. 65 A.L.R. 128. 


Evidence — Admissibility on question 
of justification for dismissal or discharge 
of officer or employee for incompetency, 
of evidence as to his experience in other 


similar office or employment. 65 A.L.R. 
1096. 
Evidence — Admissibility upon ques- 


tion of guilt or liability in bastardy 
proceeding of evidence of attempt to 
dispose of property. 65 A.L.R. 1307. 


Evidence — Character and sufficiency 
of evidence required to corroborate tes- 
timony of plaintiff in divorce suit. 65 
A.L.R. 169 


Executors and administrators — Eligi- 
bility of foreign corporation to appoint- 
ment as executor, administrator, or tes- 
tamentary trustee. 65 A.L.R. 1237. 


False pretenses — Misrepresentation 
or mistake as to whether corporate stock 
is assessablé as one of law or of fact. 
65 A.L.R. 1256. 


Fraudulent conveyances — Remedy of 
general creditor or judgment creditor as 
affected by Uniform Fraudulent Convey- 
ance Act. 65 A.L.R. 251. 


Habeas corpus — Discharge on habeas 
corpus in Federal court from custody 
under process of state court for acts done 
under Federal authority. 65 A.L.R. 733. 


Income taxes — Income tax in respect 
of amounts received by stockholder upon 
liquidation of corporation. 65 A.L.R. 
148. 


Insurance—Contractual provision for 
lapse of policy or certificate in event of 
disappearance of insured or his failure 
to report to insurer. 65 A.L.R. 1038. 
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Insurance — Liability of property in- 
surer as affected by explosion. 65 A.L.R. 
934. 


Joint creditors and debtors — Payment 
of, or proceeding to collect, judgment 
against one tort-feasor as release of 
others. 65 A.L.R. 1087. 


Liens — Conditional sale as within 
statute providing for penalty for failure 
to satisfy lien. 65 A.L.R. 1316. 


Liens — Contract for development and 
sale of land as creating a power coupled 
with interest or supporting an equitable 
lien. 65 A.L.R. 1080. 


Master and servant — What employees 
are engaged in interstate commerce 
within the oes * meena Liability 
Act. 65 A.L.R. 


Mortgage — Deed placed in escrow to 
be delivered to grantee upon failure to 
pay debt due him as a mortgage. $5 
A.L.R. 120. 


Nuisances — Right, as between state 
and county or municipality, to maintain 
action to abate a public nuisance in a 
street or highway. 65 A.L.R. 699. 


Physicians — Liability of surgeon 
leaving sponge or other foreign matter 
in incision. 65 A.L.R. 1023. 


Public moneys — Availability of pro- 
ceeds of insurance on public building for 
purpose other than restoring or replac- 
ing the a damaged or destroyed. 
65 A.L.R. 


Records and recording law — Neces- 
sity of recording tax deed to protect 
title as against interest derived from 
former owner. 65 A.L.R. 1015. 


Sales — Requisites and sufficiency of 
description of property in conditional 
sales contract. 65 A.L.R. 714. 


Search and seizure — Jurisdiction to 
quash search warrant and order return 
of property seized in liquor cases under 


Federal statutes. 65 A.L.R. 1246. 
Taxes — Corporate stock without par 
value. 65 A.L.R. 1347. 
Taxes — Deduction on account of 


exempt securities in taxation of corpora- 


tions or their shareholders. 65 A.L.R. 
878 
Witnesses — Cross-examination as to 


sexual morality for purpose of affecting 
credibility of witness. 


65 A.L.R. 410. 
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Sweet Forbearance.—Sambo—‘Look 
heah, woman, you know you’all done 
marry me jus’ for mah guv’ment insur- 
ance!” 

Lila—*Ah knows dat, honey, but ain’t 
I been willin’ to let you die a natural 
death?”—San Diego Naval Air Station 
Trouble Shooter. 


Judge—“‘And what are your grounds 
for divorce?” 

Young Bride—“Harry snores.” 

Judge—“How long have you been mar- 
ried?” 

Y. B.—“Two weeks.” 

Judge—“Granted; he shouldn’t snore.” 

—The Building Owner and Manager. 


An Indifferent Witness—A Scandi- 
navian was on the stand to prove an alibi. 
Lawyer: “Did you see the accused on 
Jan. 14th?” A. “Yes sir.” Q. “Where 
was he?” A. “In his barn.” Q. “What 
was he doing?” A. “Plowing.” Q. “Do 
you mean to tell this court and jury 
that you saw this man plowing in his 
barn in the winter time?” A. “Vell, 
Meester Lawyer, | don’t care a helluvlot 
bout dees hay case ennahow.”—W. G. H. 


Rolled Up and Tied with a String.— 
Dictation was in progress when the 
rumbling of a truck outside caused con- 
siderable noise. The petition was to read 
as follows “and the land will then be 
sold as a whole.” When the stenograph- 
er had typed it, the attorney was amused 
when he read, “and the land will then be 
sold in a bundle.”—(Christine Watson) 
Hickman, Kentucky. 


What He Wanted.—A Swede entered 
the office of a lawyer at McPherson, Kan- 
sas, and inquired: “Ees das bane law- 
yer’s place?” 

“Yes, my friend. 
you?” 

“Ay tank Ay want some papers made. 
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What can I do for 


Mingle a little folly with your wisdom—Horace 


Ay buy me farm from Nels Petersen, 
and Ay tank Ay want a mortgage.” 

“If you have bought a farm, what you 
want is a warranty deed, not a mort- 
gage.” 

“No, Ay tank not. Ay buy me farm 
in Dakoty, and take deed, but purty soon 
long come man with mortgage, and he 
take farm. This time Ay tank Ay take 
mortgage.”—Judge. 


Indissoluble Marriages.—A South Da- 
kota J. P. was in the habit of ending 
his marriage ceremonies as follows: 
“What this court has joined together let 
no other court put asunder.” 


Ouija Board Stuff?—He rushed the 
man to St. Mary’s Hospital, where he 
made a post-mortem statement. 

—Brooklyn Eagle. 


Mean Old Thing.—Old Mr. Singlestick 
mystified a tea party by remarking that 
women were facts. When pressed to ex- 
plain his meaning he said: “Facts are 
stubborn things.” 


Too Much Sister.—She—“Now you 
pride yourself on being able to judge a 
woman’s character by her clothes. What 
would be your verdict on my sister over 
there?” 

He (looking at her sister’s scant at- 
tire)—“Insufficient evidence.” 

—London Opinion. 


Too Much for Tony.—Judge: 
did you assault this man?” 

Organ Grinder: “He abusa da monk, 
your hon.” 

Judge: “What did he do?” 

Organ Grinder: “He talka rough to 
da monk; he ¢tella heem he looka like 
me.” 


“Why 
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A. L. R. 


To the legal profession, 
A.L.R. stands for Ameri- 
can Law Reports but to 
our editorial department, 


it means 


A 





Lot of 
Research 


When you find a case in point in 
A.L.R. you have not only an ac- 
curate legal history of the matter, 
but you have also the benefit of 
the Co-op annotation which is 
nothing less than a brief on the 
main point atissue. In short, your 
brief is ready-made. 





Let us tell you more about this 
great time-saver and the conven- 
ient terms on which it may now 
be purchased. 
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When in Doubt 
Turn to R. C. L. 


@ When in doubt 
as to what the law 
is, turn to R. C. L. 
for a clear, con- 
cise text statement 
of the principle 
backed by the lead- 
ing, authoritative 
cases. 


@ Your judges use 
R.C.L. You would 
be wise to follow 
suit. ‘ 






Let us quote you our 
liberal terms arrange- 
ment whereby the set 
pays for itself as you 
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A Question of Precedence.—A dispute 
about precedence once arose upon a cir- 
cuit between a bishop and a judge, and 
after some altercation the latter thought 
he should quite confound his opponent 
by quoting the following passage: “For 
on these two hang all the law and the 
prophets.” “Do you not see,” said the 
judge, in triumph, “that even in this pas- 


sage we are mentioned first?” “I grant 
you,” replied the bishop, “you hang 
first.” 


Secret Is Out.—First Ex-convict—The 
governor an’ me is great buddies. 

Second Ex-convict—Yeah ? 

First Ex-C—Yeah, he’s my pardoner 
in crime.—Judge. 


One Snort and—Goodnight.—Judge— 
“It will go hard with you this time, Sam- 
bo, you look as if you have been drinking 
again.” 

Sambo—“Yes, sah, Judge, dat’s sho’ 
am pow-ful stuff Ah had. It was dat 
dere chicken hootch.” 

“Chicken hootch! Why, I have never 
heard of that before.” 

“Yes, sah, Judge, chicken hootch. 
One drink and you lay.”—Kreolite News. 


A Bad Trio.—An old offender was re- 
cently introduced to a new county jus- 
tice as “John Timmins, alias Jones, alias 
Smith.” 


“T’ll try the two women first,” said the 
justice. “Bring in Alice Jones.” 


A Peace Officer.—Lawyer—Mr. Peck, 
your wife has been arrested and is be- 
ing held incommunicado. But the police 
chief is easy and a little money— 

Henry Peck—Fine, fine, and tell him 
that there’s ten dollars for him for every 
day he can keep her that way. 


Judge: “What would you do if I’d 
sentence you for fifty years?” 


Culprit: “I’d have the time of my 
life.’—Rock Island Magazine. 


Lawyer Was Getting Paid.—Lawye: 
(handing check for $100 to client who 
had been awarded $500)—There’s the 
balance after deducting my fee. What 
are you thinking of? Aren’t you satis- 
fied ? 

Client—I was just wondering who got 
hit by the car, you or me. 

—Border Cities Star. 


Not His Idea of Justice ——A business 
man was involved in a legal trial. On 


the date set for the verdict he found it 
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necessary to leave town, but left instruc- 
tions with his lawyer to wire him as 
soon as the verdict was rendered. 

The verdict was duly rendered and the 
lawyer wired as follows “Justice has 
been rendered at last.” 

When the business man read the tele- 
gram, he wired right back, “Start pro- 
ceedings to appeal the case.” 

—Forbes Magazine. 


Deceitful Appearances. — Minister 
(calling on inmate of prison) —“Remem- 
ber Mr. Kenny, that stone walls do not 
a prison make, nor iron bars a cage.” 

Kenny—“Well, they’ve got me hypno- 
tized then; that’s all.”—Dallas News. 


Bide a Wee.—In an asylum two wor- 
thies, named Sandy and Tam, formed a 
plan to make their escape. Sandy said 
to Tam: 

“Bend doon and I’ll get on yer back 
and get on the tap o’ the wall and haul 
ye oop.” 

Sandy got on top of the wall and slid 
down the other side, saying: 

“Tam, I think ye’ll better bide anither 
fortnicht, for ye’re no near sane yit.” 


Too Often.—George Ade, in his qual- 
ity of cynical bachelor, said at the Chi- 
cago Athletic Club: 

“IT was sitting with a little girl of 
eight one afternoon. She looked up 
from her Hans Anderson and said: 

“Does m-i-r-a-g-e spell marriage, Mr. 
Ade?’ 

“*Yes, my child,’ said I.” 

—Minneapolis Journal. 


Mugged and Jugged.—Sheriff—‘‘We’ve 
got nothing on that ex-convict, but he’s 
the picture of villainy.” 

Chief of Police—“Yes, I think I’ll have 
him framed.”—Boston Transcript. 


Confession. —“ ‘Pawson,’ said Aunt 
Caroline ferociously, “I’d like to kill dat 
low-down husband o’ mine.’ 

“Why, Caroline, what’s he done?’ 

“Done, Why, he’s done and left de 
chicken-house door open, and all de 
chickens has escaped.’ 

“‘Oh, well, that’s nothing. Chickens, 
you know, come home to roost.’ 

“Come home?’ groaned Aunt Car- 
oline. ‘Come home? Pawson, dem 
chickens’ll go home!” 


Home to Roost.—Too many people 
never know where their next check is 
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coming from. And too many never 
know when their last one is coming back. 
—Everybody’s Weekly (London). 


No Value Received.—An Irishman re- 
fused to pay his doctor’s bill, and was 
asked the reason. “What for shall I 
pay?” said Pat. “Sure he didn’t give 
me anything but some emetics, and niver 
a wan could I kape on me stomach at 
all, at all.” 


Calling Hours.—Client (just acquitted 
on burglary charge)—Well, good-bye. 
I’ll drop in on you some time. 

Counsel—All right, but make it in the 
daytime please. 

—Washington D. C. Herald. 


Income Tax Return Made Easy.—A 
Lebanon man says he worried a good 
deal over making out his income tax 
return, until he finally hit upon a simple 
formula, which he now offers free of 
charge to any who may be perplexed in 
the future. 

He listed as dependents one blonde 
wife, a sedan car, three gold fish and two 
children. He then multiplied his grand- 
father’s age by six and seven-eighths, 
subtracting his telephone number. Next 
he added the size of his hat and sub- 
tracted the number of his car. After 
these preliminaries, the rest was easy. 

Deducting $1000 for keeping his wife 
a blonde for the whole year, he divided 
the remainder by the number of lodges 
he belonged to, multiplied by the number 
of electric lights in the house, divided by 
the size of his collar. 

This gave his gross income, which, 
after dividing by his chest measurement, 
and subtracting his blood pressure, gave 
the net amount owed to the government. 

-Granite State (Lebanon, N. H.) Free 
Press. 


Traffic Martyrs.— 
Shed a tear 
For Ellis Bree, 
The car he hit 
“>... De 


Was marked 
—New York Sun. 


Weave a wreath 
For Adolph Blopp; 
The guy he scraped 
Was a traffic cop. 
—Macon Telegraph. 


And to that list 
Add Danny Muck 
Who thought he could 
Pass a fire truck. 
—Cincinnati Enquirer. 
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Perhaps the 
British Courts 
Have Covered It 


If your proposition has 
never come up in the 
United States perhaps 
the British courts have 


already passed upon it. 


That’s why it is impor- 
tant to have in your 


library 


British Ruling Cases 


and 


English Ruling Cases 


They give you the 


English cases of impor- 
tance to the American 


lawyer. 


Both are annotated. 
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He talked back.—‘What happened to 
your face?” 

“Had a little argument with a fellow 
about driving in traffic.” 

“Why didn’t you call a cop?” 

“He was a cop.”—Brooklyn Eagle 


Getting It Straight.—Mrs. Babbage 
“She’s divorcing him for desertion, isn 
she, dear?” 

Mrs. Barenip—“Oh, dear no, Mrs. Ba 
bage! She’s suing him for destitution ot 
convivial rights!”—Sydney Bulletin. 


Birth of a Beautiful Wallop.—Judge— 
“Then it’s true you struck your neighbor 
in the eye with your fist. Have you any 
explanation to make?” 

Oysterpuff—‘Yes, Your Honor. I’m 
so terribly nearsighted; I only wanted to 
beckon to him.—Pathfinder. 


Mr. Lawrie tells of a Scot who, while 
visiting his attorney, pulled his hand- 
kerchief from his pocket. In so doing 
a set of false teeth fell from its folds 
to the floor. “Why, Jock,” said the 
attorney, “carryin’ your teeth in your 
pocket?” “Nay—nay,” from Jock, 
“these teeth are nae mine—they belong 
to the wee wife. You see,” he went on 
to explain, “I caught her eatin’ between 
meals.”—Sentinel, Chicago. 


Judge—Have you anything to say in 
your own behalf? 

Defendant—No, Your Honor. Those 
beautiful women on the jury, however— 
I — the wonderful, youthful, grace- 
fu 


Law yer—I object, Your Honor. 
ee are beautiful wom- 
en, andI . 
Judge—lIt’s no use—we may as well 
dismiss the case right now. 
—Pathfinder, Washington, D. C. 


pene AND COMMENT invites 
its readers to submit origi- 
nal manuscripts on subjects of 
interest to the legal profession 
not exceeding twenty-five hun- 
dred words in length. All arti- 
cles accepted will be paid for at 
the usual rates. Address A. W. 
Russell, Editor. 
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